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of the accountand the same is true in thedeseriptio personas,
the thusname as Ifbank in his money deposi-agent.opened

as is thatclaimed,insurance shouldted to companies,belonged
to or other-the answersbe either interrogatoriesbyproved,

of the evidence on thatas to thewise. And question,weight
it are the and allthe or court proper judges, legiti-jury trying

admissible. If themate on the is moneyevidence question
in the bank did not to him"credit belongtostanding Young’s

thehe and overcomeit, primashould presump-prove facie
the and checks created.which accounttion that it was his,

errors herein the of theindicated,For the various judgment
and the cause remanded for furthercourt below is reversed

not inconsistent with this opinion.proceedings
reversed.Judgment

CompanyRailroadIllinois Central

v.

Nunn.William

always bygivenan instructionbevebse.not WhereError will1.
authorize,party the and moreto a as law would evenis as favorablethe court

allege that it is erroneous.so, he cannot

questionNegligence—grass upon a track—aand weeds railroad2. of
companyagainst a railroad to for¡wry. an action recoverthe Inforfact

railroad, byadjoining a reason of fire commu-premisesinjury resulting to
way,accumulating upon rightthe ofdry grass andof weedsnicated because

part plaintiff and thecomparative negligence on the of thequestionthe of
material, aisrespect the of such combustiblecompany, in to accumulation

jury.properly left to thequestion of fact

Appeal theof county;the Circuit Courtfrom Effingham
Hiram B. Deoius,Hon. Judge, presiding.
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the facts fully.The opinion presents

for theWall,Geo. W.Hr. appellants.

W, for theCooler,Hr. B. appellee.

thedelivered the ofBreese Court:Chief Justice opinionMr.

William an action on theUunn, case,The broughtappellee,
Circuit the theCourt, againstthe appellants,in Effingham

in hisRailroad declaraCentral Company, alleging,Illinois
the awas owner of farm which' thethat hetion, through

inand of rails a fenceran,railroad thatit;uponappellants’
athe owners of of land onewere hundredstripappellants

itside of their which was theirtrack,on each dutyfeet wide
it free frompremises,where adjoined appellee’s dryto keep,

so that firematter,other combustible would notandgrass
thefrom locomotives on road to thecommunicate running

on the of thence tomaterial andway,rightcombustible plain
that andbutfence,tiff’s appellants knowingly negligently

suffered the ofto and todo,so becomeright wayomitted foul,
run thea locomotive- waswhile roadbeing alongand by

fire theservants, communicated from it to dryappellants’ grass
and thence to andfence,the of appellee’son burnedwayright

fault or on the ofany negligence partthe withoutsame,
appellee.

thenot The found forwas,The jury plaintiff,plea guilty.
his at one hundred andand assessed damages eighty-three

for which the courtand cents, gavedollars forty-four judg-
a for a been overruled.motion new trialment, having

this the defendantsTo reverse to thisjudgment, appeal
thetheir instructions.court, point uponmaking

the instructedEor court as follows:the plaintiff,

“ thebelieve,That if from that fire wasevidence,they negli-
to andsuffered from defendants’escapegently engine, thereby
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communicated theto fence and of shouldpasture plaintiff, they
find for and assess his at theplaintiff, amountdamages proven.

“ If the thebelieve, from thatjury evidence, defendants left
the anddry stubble on ofgrass right way adjoining plaintiff’s

thatand reason of saidby andpremises, dry stubblegrass
left there firedefendants,being negligently communicatedby

to the fence and of then the should findpasture plaintiff, jury
for the amount of to haveplaintiff resulteddamages proven
from said no matter whether thefire, best wereappliances
used on the the firewhich communicated orengine not.

“ That no matter what mechanical were on theappliances
smoke-stack, if the fire out the ofgot through negligence
defendants’ the defendants are and theengineer, liable, jury
should find for assess theand amount ofplaintiff, damages

in case.”thisproven

The were the instructions asked the defen-following by
dants :

“ a is1. That railroad not bound to use morecompany any
in of the removal of and otherrespect dry grassdiligence

matter from the of than acombustible andright way prudent
theman would use in to removal of suchcautious com-respect

from his own ifbustible matter to a similarpremises exposed
in this if the from thecase, find,andhazard; evidence,jury

the tothat it custom of the defendants clear off such rub-was
from the thebish and whendry fall,right way everygrass of.

from frost or and thatotherwise,same became combustible
time inon the of at the the firesthe waydry right ques-grass

as had the summer oftion was such 1861,only grown during
drouth itthat reason of an unusual had becomeand by

sooner than and that undercommon,combustible ordinary
it not have at that time,would been combustiblecircumstances

the defendants would not be withthen chargeable negligence
such thenbecause of and combustible matter beingdry grass

on the of way.right
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“2. Before the can recover in this it mustaction,plaintiff
that his has not in contributed to theappear neglect any way

loss in question.
“ 3. If the has, his own in notplaintiff by neglect taking

to firemeans from from the toprevent ofpassing wayright
his contributed to the loss in then he canproperty, question,
not in thisrecover action.”

The court refused to these and ingive lieu ofinstructions,
the second and third thegave following:

“ the believe, from theIf thatjury evidence, the loss of
occurred reason of hisplaintiff orby want ofown.negligence,

oncare his then he can notordinary recover.”part,

in their do notbrief, out theAppellants, point objectionable
of plaintiff’s instructions as theparts andcourt, wegiven by

are unable to perceive any.
The of isforce directed to the mannerappellants’ argument

in which the court of the instructions on theirdisposed behalf.
It is not contended that their firstby appellants instruction
was nor that their' second and third were. Theproper,

if the second andis, third instructions askedargument by
are not in accordancedefendants with the rule announced by

ofon the relativethis court andsubject contributory negli-
at nearerare, least, the correct rule thanthey thegence,

the court in lieu ofinstruction them.bygiven
aatis, admission,This instructionsleast, two andqualified,

not accord with the rulethree do of this court in like cases.
no evidence before the onThere was which tojury predi-

cate the of relative or Thequestion contributory negligence.
to thatinstruction, therefore, was refused.point, properly

for this toThe court consider is, thequestion therefore,only
of the court’s instruction in oflieu the secondpropriety given

theand third. Whatever be technical to itmay it,objection
is as to the as couldfavorable defendantscertainly quite they

6—51st III.
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the not usedask, under if hadfor, it, care,plaintiff ordinary
the conduct of the defendants,no matter what have beenmay

have had the verdict.should neverthelessthey
isevidence,the the to recover established.fullyUpon right

ofof reasonThe by leaving dry grassquestion negligence,
the ofon defendants’ wasand combustible material right way,

theleft to the in accordance with case of &O.jury,properly
Ill.R. R. Co.v.M. 47 497.Shanefelt,

no in the musterror the berecord,There judgmentbeing
affirmed.

Judgment affirmed.

George et al.Beese

v.

Becker.Frederick

Supreme a decree has renderedbeenthe Court. WhereRemittitur—in
a tosum, not remittitwr beappellate court will allowa thelargefor too

excess, the remainder. Itaffirm the decree forandfor thethereinentered
alteredcannot beof the court belowthat the recorddoctrinethe settledis

appellate courtinamended theor

Clairthe Court of St. county;to CircuitErrorWrit oe
Joseph Gillespie, Judge, presiding.the Hon.

in error.for theThomas, plaintiffsChas. W.Mr.

defendant in error.for theUnderwood,H.Wm.Mr.

of the Court:theWalker deliveredMr. Justice opinion

filed defendantlien,for a mechanic’s byaThis was petition
inCourt, againstClair Circuit plaintiffsin the St.in error,


